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PPP Legislative Framework
Assessment (LFA)

Compliance of the PPP legal framework with PFI Guile
recommendationg and Best Practice

f
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Core Area Rating Assessment
1- PPP Legal Framework Existence of specific PPP law or a comprehensivefdaws regulating 11/1¢ High Complianc
concessions and other forms of PPP and allowingr&able PPP legal (Need some polishing work and parallel review @
framework Concession provisions of the Investment Code which
would still apply )
2-Definitions and Existence of clear definition of the boundaries and scope ofiegfion 15/1¢ High Complianc
Scope of the Law of the concession legal framework (e.g. definimdiPPP", sectors Need to make sure that the draft will apply to PFI
concerned, competent authorities, eligible Priyetey) limiting the risk the non merchant sector as well)
of a challenge to the validity of PPP contractgspective of whether
the act is specifically targeted at PPP
3-Selection of the Private Mandaton application of fair and transpareitenderselectior process 38/4z High Complianc
Party Limited exceptions allowing direct negotiationspguetitive rules for (Need provision on unsolicited proposal)
unsolicited proposals and the possibility to chadke illegal awards.
4-Project Agreement Flexibility with respect to the content of the pigiens of the Project 23/27 High Compliance
agreements which should allow a proper allocatioris&s without
unnecessary or unrealistic/not bankable/compulsory
requirements/interferences from the ContractinghAtity (obligations,
tariff, termination, compensation).
5-Security and Support Issues| Availability of reliable security instruments tortoactually secure the 10/18 Medium Compliance
assets and cash-flow of the Private Party in fawblenders, including (Need of reliable security instruments to
"step in" rights and the possibility of governménancial support, or contractually secure the assets and cash-floweof
guarantee of, the Contracting Authority’s propdfiliment of its Private Party in favour of lenders,
obligations. including "step in" rights
6-Settlement of Disputes and | Possibility to obtain proper remedy for breach urtle applicable law 13/15 High Compliance
Applicable Laws through international arbitration and enforcemdrrbitral awards.
General LFA Rating 110/135 81,5/% High Compliance

Local Expert: Gide Loyrette Nouel - Bruno de Cazale

1 UNCITRAL Legislative Guide on Privately Financed Infrastuet Projects 2001 (hereinafter the "PFI Guide")
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RATING : Key for assessment of Each Question

vvv Yes 3 points
v v Yes, with reservatiol 2 point
X X No, with Limited complance / redeemin 1 poin
features
XXX No 0 point
N/A Not applicable 0 point/ Not included in total

Key for Assessment of Each Core Area and for OvAsdessment

> 90%

Very High Compliance/Effectiveness

> 70%-89%

High Compliance/ Effectiveness

50%-69%

Medium Compliance/ Effectiveness

30%-49%

Low Complianc/ Effectivenes

< 30%

Very low Complianc/ Effectivenes

TERMINOLOGY

So as to keep answers consistent and avoid amyiguet set out below some brief definitions of gmninology used in this questionnaire. Any
definition is provided solely to clarify some oé tterminology used below. The reader should na@tahy such definition does not correspond
with any given definition under best internatiomahctice (which does not provide for any standaedi?PP legal definitions recognised
worldwide) neither should it be interpreted that wezommend the adoption of such definitions undgua documentation, but they are
included in the interests of clarity for the comjae of this questionnaire, and we should be grdtéfyou could adopt such definitions for the
purposes of completing the questionnaire.
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"Public Private Partnership" -"PPP" or "PPP project” includes all types of long-term arrangements betwgublic authorities
and private institutions , including but not limdtéo; Concessions , BOT and derived forms, PFllastitutional PPP. For the
purposes of this questionnaire, PPP excludes thetaublic assets or of public company shareslviare part of a privatisation
process and also excludes public works, servicesigply contracts which are subject to public prement rules.

The following types of Public - Private Partnershigreements may be adopted by a Contracting Authfot undertaking infrastructure
projects. These are solely indicative in nature lwiedContracting Authority may seek to adopt a coiaon of the different contractual
arrangements, which incorporate some of their etésn@ combine elements.

"BOT " - (Build-Operate-and-Transferand derived forms : a contractual arrangement &lyethe Private Party undertakes to
finance, design, construct under a turnkey riskshaperate and maintain an Infrastructure prdyca specified period after
which period the project facilities are transfertedhe Granting Authority usually without paymefitany compensation.

The Private Party has the right to collect contoaaharket based tariffs or fees from the usetb@fnfrastructure project, as
specified in the PPP agreement, to recover itssinvent and operating and maintenance expensdsefproject. A BOT type of
PPP arrangement may provide for all the implementatnd operational efficiencies of the privatetsedogether with new
sources of infrastructure capital. Derived forrh8@T contractual arrangements exist such as Boikir-Operate-and-Transfer
(BOOT) similar to the BOT agreement, except thatRhivate Party owns the Infrastructure projectrdythe specified term before
its transfer to the Contracting Authority or itssdmee, or such as Build-Own-and-Operate (BOO) wig@ contractual
arrangement similar to the BOT agreement, excegptttie Private Party owns the Infrastructure ptagac no transfer of the
project to the Contracting Authority or its desigreg the end of the fixed period is envisaged.\Rerforms incorporating Lease
right rather than Ownership or dealing with rehigdtilon or extension rather than construction whagtent the possible
combination which for the purpose of this questammwill all be hereafter refferred to as BOT &mplification purpose exept
where legal specificcity requires specific treatinen

"Concession"; is an act attributable to the State whereby at@oting Authority entrusts to a third party théalar partial
management of public services for which that authevould normally be responsible and for whicle third party assumes all or
part of the risk.

PFI" (Private Finance Initiative)a form of cooperation and partnership between puwhlthorities and Private Parties which aim
to ensure the funding, construction, renovatiomagament or maintenance of an infrastructure optbeision of service to the
infrastructure without the delegation of the pulsivice itself. It is a contractual arrangemehémby the Private Party
undertakes the financing and the construction ohftastructure project and after its completicansfer it to the Contracting
Authority or its designee. This arrangement magiogloyed in the construction of a public servigeility for which the public
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service must be operated directly by the contrgaimthority for whatever reason but the operatiwhmaintenance of the facility
remain the responsibility of the Private Partytfor entire duration of the PPP agreement. The @ctintg authority will reimburse
the total project investment on the basis of a lbased of an agreed schedule with the paymeninstérom the date of
commencement of operation and pay for the serveradered to the facility on a performance basis.

"IPPP"( Institutional PPR a structural or corporate form of PPP which pdevior the cooperation between public authorities a
a Private Party through a joint venture or mix (#private shareholding) company in which cadeefkerence to the slection
process refers to the selection of the PrivateyPart

Other definitions:

The"Law" or"PPP Law": a law regulating any form of PPP including but lmited to Concession, BOT, PFI, IPPP and
including, for the purpose of this questionnaig et of rules applicable to any PPP in the abseinaepecific PPP law. The Law
for the purpose of this questionnaire also inclual®simplementing regulation and any form of goesnental act regulating PPP.

"BOT Law" : a law regulating a BOT type of PPP in their multifdems.

"Concession Law": a law regulating a Concession form of PPP.

"Contracting Authority" : a public authority empowered to award a PPP atef énto Project Agreements

"PFI Law": a law regulating a PFI form of PPP.

"PPP unit" : specialized institution/agency/ministerial deépsent established to promote and take care of PPP.

"Private Party" : Private Party or other entity in the form ofesial purpose company to which a Project Agreenmegeneral
has been awardedTtie word Private party will be used for the sakehi$ study even in case the PPP regulation all®@$
business partner to be a mix company or even dagabhtity]

"Project Agreement’: an agreement(s) between the Contracting Authanitd the Private Party regulating their respeatigbts
and obligations with respect to the PPP project.
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REFERENCE TO BEST PRACTICE

*UNCITRAL Legislative Guide on Privately Financedfrbstructure Projects, 2001 (hereinafter tRé&I"Guide") and UNCITRAL
Model Legislative Provisions on Privately Finandeffastructure Projects, 2003 (UNCITRAL Model Legisve Provisions).

*EC - Commission Interpretative Communication om€xssions Under Community Law dated 12 April 2@6@ether with additional
EU major documents/decision /recommendation on essions including Directives 2004/18/EC and 200&C7of 31 March 2004,
Green Paper on Public Private Partnerships and QwmrtyrLaw on Public Contracts and Concessions dagedpril 2004; Report on
the public consultation on the Green Paper (SEGR6Q9- Communication from the Commission to theopean Parliament, the
Council, the European Economic and Social Commitied the Committee of the Regions on Public-Privggtnerships and
Community Law on Public Procurement and ConcesgiBnsssels, 15.11.2005.COM(2005) 569) EuropeanidPaent resolution on
public-private partnerships and Community law orblguprocurement and concessions (2006/2043(INEYropean Commission
Guidelines for Successful Public-Private Partn@si2003).Commission Interpretative CommunicationsBels, 05.02.2008

C (2007)66610n the application of Community law Buoblic Procurement, and Concessions to Institulime Public-Private
Partnerships (IPPP);

*EBRD Core Principles for a Modern Concessions L-awelection and justification of principles Premhtey the EBRD Legal
Transition Team.2005;

*UNIDO Guidelines for Infrastructure Developmentaihgh Build Operate Transfer (BOT) Projects, 19968lIDO BOT Guidelines);
and

*OECD Basic Elements of a Law on Concession Agregsnd999-2000.
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OVERALL ASSESSMENT OF THE BELARUS DRAFT LAW

Belarus does not have a specific concession Law, but the Investment Code dated 2002 as amended in 2006 do contain detailed
provisions regulating concessions (Section lll-articles 49 to 76). However, only in 2008 the first list of concession objects was specified
by the Decree of the President, and it is mostly development of mineral deposits that was offered for concession.

The enactment of a proper PPP law will therefore constitute a substantial improvement of the legal framework for concessions and
PPP.

We understand that the Ministry of Economy has prepared the draft of the law which have been discussed and evaluated by state
authorities, scholars and practitioners but without at this stage the involvement of international institutions or specialists from the
international PPP field. As a result the law as drafted give a formal impression quite different from the draft laws commonly used in the
world practice and contains some provisions which may appears as strange or at least non common compared to best international
standards and some polishing work may need to be done to make the draft law appear more friendly to the investors and lenders.

Pursuant to the draft law, the Ministry of Economy will be the state authority in charge of PPP under the budgetary control of the
Ministry of Finance at the national level and the competent local authority will be in charge of PPP at the local level in compliance with
national financial interest.

Unfortunately the law do not contain any provision creating the necessary institutions, PPP units and experience task force as it is the
case in most PPPs successful countries and which are necessary to assist the national and local governments in the selection of
project, in their development process, in the drafting of the proper instruments and documentation and the building of the capacity of
the contracting authorities, the selection of investors process all in order to make PPP to happen.

One of the weak provisions is that although the public associations were vested with the authority to participate to and monitor the PPP
development and concession projects, there is no actual mechanism for implementation of their authority, so this provision is just a
declarative one and the unusual involvement of such public associations may also be considered by the sponsors and lenders as an
additional risk despite the fact that the public acceptance of any PPP project is always a very positive factor.

The draft law specifies a large list of objects where PPP projects can be developed, and lists all forms of PPP which are available.

The estimated term of the concession agreements will be from 5 to 50 years but a duration over 50 years will be offered, if necessary,
without however a direct link between the duration and the required amortization period.
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One interesting provision is the property backing which includes the right of the investor to lease or to use the necessary land plot in
accordance with the land protection and utilization laws which suppose that no separate auction will have to take place.

Another interesting provision concerns the financial backing of agreements by the State or local communities under various different
forms. Conversely the draft is extremely weak with respect to security and lenders rights which are absolutely necessary for the PPP
deals to be bankable.

Surprisingly the total result of the assessment of the draft law (not including the institutional framework and without regard to other
piece of relevant legislation) is "Highly compliant" (81,5%) with international best practice compared to the medium compliance (57,3%)
of the 2011 evaluation which show that the draft can be used as a starting point for improvement of the law itself but what is even more
important is to make sure that the proper institution will be created (PPP Unit) and the right PPP policy will be implemented in order to
ensure the high effectiveness of the new Law and to make it work in practice which is not presently the case.

*kkkkkkkkkkkkkkkkkkkkk
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ASSESSMENT & LEGAL INDICATOR SURVEY

1. LEGAL FRAMEWORK
1.1 Existence of different forms of PPP legal framework
QUESTION ANSWER | ARTICLE COMMENTARY
VvV The enactment of a law on PPP shquld

1. Does the country have a single act dea
specifically with Concessions or a generali
act incorporating the legal framework for PR
including Concessions ?

ing
sed
)P,

constitute a significant improvement of the

Belarus legal framework for concession and
PPP as Belarus does not have until now a
specific PPP law. The Investment Code dated
2002 as amended in 2006 do contain detailed
provisions regulating concessions (Section |llI-

articles 49 to 76). However, only in 2008 the

first list of concession objects was specified| by
the Decree of the President, and it is mogtly
development of mineral deposits that was
offered for concession. Roads and roadside
service are likely to be offered, too.
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2. Does the country have an act that allows BO]
derived forms such as BOOT, BOO or otl
forms either as part of a specific act or as pa
a general PPP Law?

I or
ner
[t o

Article 8

Forms of Public-Private Partnership

1. The public-private partnership may be exercised

the following forms:

public-private partnership agreement;
concession agreement;

investment agreement;

other agreements that do not conflict with the land
comply with the aims and objects of partnership
well as conform to the attributes stated in Arti¢lef
this Law.

However the concession agreements and invest
agreements shall be concluded in accordance wl
existing laws which mean that The Investment C
dated 2002 as amended in 2006 and its det
provisions regulating concessions (Section llledet
49 to 76) still apply and that the draft law mai
concern PPP agreements.

as

ment
1 th
ode
niled

—

y
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3. Does the country have an act that allows PFI, v v
either as part of a specific act or as part of a

general PPP Law?

Article 2.1
Article 6

It is difficult to say if the draft law as oposed would
apply to PFI. The definition of PPP under Articlel
seems to exclude the non commercial activities
reference to the sharing of earned income butishefl
sector concerned under article 6 includes thevatig
sectors which imply that PFI which is well adapted
non merchant sector without operation of the camee
public service itself may be concerned.

(public infrastructure systems; facilities intendéaf
safety and law enforcement; the facilities usedtifier
activities in the fields of public health af
psychological support; educational, upbringingjumall
and social service facilities)

I

by

nd

4. If the answer isNo to any of the three firg
guestions concerning a specific form of P
does the Constitution or other general act
the Civil Code, sectoral law) recognise the ba
principles of the concerned PPP and regulat
granting?

t N/A
PP

ex:

ASic

e its

For our general information: Is a newPPP Law or an amendment to the existing Law being prepared, or considered, in the country?

If 30, at what stage of the legidative process is such new PPP Law or amendment to the existing Law?
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1.2 Specificity and integration of PPP leqgal framework
VvV Art 3 The laws on public purchases expressly do not ctwe
5. If the country has a Public Procurement Lawj, is legal relationship resulting from this Law.
it clear to what extent does the Public
Procurement Law apply or not to the granting of
a PPP?
6. If the country has sectoral laws regulating RPP N/A
in specific sectors, is it clear which law |is
applicable to the granting of PPP for each
particular sector?
XX Article 8.1 | (8.1)ngtitutional partnership may be a form of publig
7. Does the country have a Law allowing the Article 15.4 | private partnership: Agreement of entrusted adntiafon
Institutional form of PPP (IPPP) whigh of property, agreement of society in participati

regulates IPPP participation to PPP?

(agreement on cooperation), share holding in auttest
capitals of legal entities in the form of the ecano entity or
commercial joint organization, which procedure svgrned
by the civil legislation.

(15.4). The Agreement shall fix the shares of tidip and
private partners in ownership for the object of t
Agreement. Such shares may be fixed both under
separate stages of execution of the Agreement anthe
expiration of the Agreement. If the private partaehare is
preserved at the end of the last stage, the Agreemay
provide for the public partner’s right to buy theivate
partner’s share.

he
the
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2. DEFINITIONS AND SCOPE OF THE PPP LAW(S)

2.1 PPP definition ®

QUESTION ANSWER | ARTICLE COMMENTARY
VvV Article 2.1 IC | "public-private partnership" mutually beneficial
1. Does the Law define one or several ternfi(g) cooperation on the partnership conditions on theeAgent
"PPP", "Concession", "BOT", "Partnership" basis between the public and private partners thighaim
etc. andlor respective agreement®)r the to implement significant infrastructure projects, render
arrangements to be regulated by the Law which (pUt))"C services, prowdi.gg for CO?SOHdaﬂonfOf ggty and
: L C - or) non-property contributions of partners for gos®nomic
specify the limits of application of the Law activities with distribution of earned incomes,pessibility

: : . and risks between them;
For our general information,: please provide thg

given definition(s), if any. "Concession" not defined in the PPP law but defimethe

IC 50 Investment Code:

Concession: a contract concluded between the Riepoib)
Belarus and a concessionaire relating to the teansh a
compensation basis and for a determined time peoiithe
right to perform, on the territory of the RepuhticBelarus,

PFI Guide, Consolidated Legislative Recommendati®&ecommendation 3and Commission Interpretativar@onication on Concessions Under Community Lawdlate

12 April 2000; together with additional EU majoradmnents/decision /recommendation on concessiotsding Directives 2004/18/EC and 2004/17 EC of 3arth
2004; Green Paper on Public Private PartnershigsCammunity Law on Public Contracts and Concessitatted 30 April 2004; Report on the public congidtaon the
Green Paper (SEC(2005) 629- Communication fromQbmmission to the European Parliament, the Coutiwl,European Economic and Social Committee and the
Committee of the Regions on Public-Private Partripssand Community Law on Public Procurement anad@ssions (Brussels, 15.11.2005. COM(2005) 569)
European Parliament resolution on public-privatergaships and Community law on public procurens  concessions (2006/2043(INI))
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a particular form of activity on which the stateshan
exclusive right, or to use Republic of Belarus @mp.

IC 53
54 Distinction between the “entire concession”, “cosgien
55 contract on production sharing”, “concession caritran
service performance”.
56
2. Does the Law apply to all contracts entered jnto N/A (8.3) The form of public-private partnership isatdished
that fall under the definition(s) given above, by the authority taking the decision on exercisguablic-
irrespective of the name given to such contfact private partnership at the stage of initiation afblpc-
(concession, license, usufruct right, lease )@tc. private partnership, subject to its facilities, cpe
character and reasonability.
The Law apply only if the agreement has been
acknowledged as a PPP since its inception
3. Does the Law make a clear distinction between N/A
a PPP agreemerguch as a Concessioapd a
license (e. an authorisation to operate by|a
public authority?
2.2 Contracting Authority
QUESTION ANSWER | ARTICLE COMMENTARY
v v Article 9 | The President of the Republic of Belarus she:
4. Does the Law identify dr allow clear Article 10
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identification by reference to other laws

regulationg the public authorities ("Contracting

Authorities”) that are empowered to sel

ect

projects, prepare for, and award PPPs and enter

into Project Agreements ?

Article 11
Article 12
Article 13
Article 14

-establish the main lines of the national policyhe field of
public-private partnership;

-exercise general management of public bodiesdrifi¢hd of
public-private partnership;

The Council of Ministers of the Republic of Belarus
shall:

- ensure implementation of the unitary nationalgyoin the
field of public-private partnership;

-coordinate and control the public authoritieshe Republic
of Belarus;

-approve the programs of
development;

public-private partners

-approve the regulations on maintenance of theeS
Register of Public-Private Partnership Agreements;

The Ministry of Economy of the Republic of Belarus
shall:

-implement the unified national policy in the fiedfl public-
private partnership;

-participate, under the established proceduregugidpment
of draft normative legal instruments concerning ljpdh
private partnership;

-develop the programs of public-private partners
development for the facilities being the state proponly,
and property of the Republic of Belarus;

hip

Stat

hip

-make the public complex examination of draft pcb
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private partnership agreements;

-promote protection of legal rights and interestsgpoblic
and private partners in the course of executionthef
Agreements, as well as pre-trial settlement of wlisp
between public and private partners;

-maintain the State Register of Public-Private masghip
Agreements for the facilities being the state priypenly,
and property of the Republic of Belarus;

-monitor the Agreements;
The Ministry of Finance of the Republic of Belarusshall:

-examine matters concerning participation of théional
budget in implementation of the Agreement for theilities
being the state property only, and property ofRepublic of
Belarus;

-ensure the active use of the finance with the @aepof
execution of the Agreement;

-control over compliance with the national finaroterests
in the course of implementation of the Agreemennt tfee
facilities being the state property only, and propef the
Republic of Belarus;

The local executive and regulatory authorities of tie
Republic of Belarus shall:

-examine matters concerning participation of thealc
budget in implementation of the Agreement for theilities
being the municipal property;

D

-develop and implement programs of pu-private
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partnership in the territory of the correspond
administrative-territorial units;

-control over compliance with the national finanogerests
in the course of implementation of the Agreemennt tfee
facilities being the municipal property;

-maintain the register of public-private partneps
agreements of the correspondent administrativiceed
unit;

-monitor the Agreements;

Regional (Minsk City) Executive Committee —is iracte of
the facilities being the municipal property.

The public united organizations (associations andnions)
shall:

-represent the interests in the social consultasind (or)
councils established under the public authorities, the
matters of public-private partnership;

-participate in the development of draft normatiegal
instruments on the matters of public-private paghip;

-conclude a Agreement with the public bodies, of
organizations subordinate to the Council of Mimstef the
Republic of Belarus, on cooperation in settlemehttha
matters of development of public-private partngrs
implementation of programs in this field;

-find potential private partners for participatioms the

ent

her

=.

Agreements and simplify contactbetween them an
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potential public partners;

-render consultant, procedural and information isessto
the partners;

-arrange and carry out forums, conferences, othente on
the matters of development of public-private pathip in
the Republic of Belarus and abroad;

-submit offers on improvement of normative regaas in
the field of public-private partnership;

For our general information: If yes, which of the following authorities areeittified?

« National authorities (e.g.: the government, minedr and independent agencies);

* Regional/state-level authorities;

« Local or municipal authorities; or State owned canigs?

2.3 Private Party and Project Company

QUESTION

ANSWER

ARTICLE

COMMENTARY
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5. Is it possible for a PPP to be awarded t
foreign company, a Private Party or to

domestic company with foreign participation|i

the share capital and/or managemenmithput
discrimination)?

=

Genera
Provision

Article 39

Not specified but it is most likely the intentiorf the
government to open concessions and PPP to fo
investors as the main objective of the law is tonpote
inflow of investments into the national economy.

Article 39. Guarantees for the Private Partner
The government guarantees equality of the righasitgd to

the partners, as well as equal, without any diSogtion,
protection of the rights and legal interests offihetners.

reign

For our general information: can a PPP be awarded to public entities or to @gijointly owned by private and public entitieBRP)?

Are there restrictions imposed on such contracts

2.4  Concerned sectors

?

QUESTION ANSWER | ARTICLE COMMENTARY
vvVv Article 6 Objects of the Agreement
6. Does the Law identifyqr allow identification
by reference to other laws or regulatiorihie The Agreement may be concluded in relation to
sectors and/or types of infrastructure andl/or following objects and (or) a part thereof:
services in respect of which a PPP may or may

not be granted?

motor roads, road service buildings and structuragsport
infrastructure buildings and

the

3 For further information on the concerned sectoeapb refer to:PFI Guide, Consolidated LegislatisedRmendations, Recommendation 3 and 4.
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structures, including bridges, overpasses, tunnghijcle
parking places, vehicle passage points,

vehicle toll points;

aviation, railway, motor vehicle, water, pipelinernsport
facilities and other types of

public transport facilities;

ports, hydraulic structures and other facilities infand
waterway transport organizations;

facilities for energy generation from renewablerses;
civil engineering public infrastructure;

public infrastructure systems;

facilities intended for safety and law enforcement;

facilities intended for management of natural reses and
their usage;

mobile and fixed communication and telecommunica
facilities;

the facilities used for the activities in the figldf public
health and psychological support;

educational, upbringing, cultural and social sexvacilities;

facilities used for tourism, recreation and sports.
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7. Do the list of sectors eligible for PP
correspond to an open-ended oag ¢gpposed t
being exhaustiye allowing (r at least not
preventing PPP to be granted in numerg
sectors™?

©
<
<

us

The list appears to be exhaustive but le

1. Do the sectors eligible for PPP includes r
commercial activities such as the provision
government services (such shools, hospitals
prisons, defence and housirnig)addition to the
merchant sectors of the economgnérgy,
transport, water, oil and gg.

on v v
of

Article 6

Not expressly specified but seems to be includetier

list of eligible sectors:

-facilities intended for safety and law enforcement

-educational, upbringing, cultural and social
facilities;

SBE

For our general information: Please indicate the restrictions if any imposgthle Law on the sectors eligible for PPP:
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3. SELECTION OF THE PRIVATE PARTY *
3.1 General Considerations
QUESTION ANSWER | ARTICLE COMMENTARY

VvV Yes except in exceptional circumstances
1. Does the Law require, in principle, the
Contracting Authority to select Private Partjes
through a competitive tender process?

VvV Art 4 (4) principle of legality — adherence by the parsnt® the
2. Is there reference in the Law to the principles of Article 20 | existing laws of the Republic of Belarus, ensuraigights
transparency, equal treatment and and legal interests of the partners in accordanite the
proportionality? laws and the public-private partnership agreement
concluded;

principle of partnership — joint economic activiti®f the
public and private partners under equal conditions;

principle of incentive — support and encouragemeft
development of the public-private partnership bye [th
President of the Republic of Belarus, Governmentthef
Republic of Belarus and other public bodies, dguelent of
public-private partnership programs;

* For further information on the selection of thévBte Party, please refer to:PFI Guide, Consolidl&tgislative Recommendations, Recommendations 39 included.
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principle of equality and voluntariness — ensuraigequal
access to participation in public-private partngrsifior
partners, inadmissibility of compulsion to act apatner
against its will;

principle of efficiency — effective use and condation of
the financial, material, organizational resourcels tioe
partners;

principle of transparency — information to the pt&
partners and the public at all stages of the puiiate
partnership agreement, subject to its purpose,renaand
significance;

principle of environmental friendliness — implenwign of
the public-private partnership agreements subjectthie
requirements of sustainable development, enviromr
protection.

(20.5) Principle of proportionality

The competition documentation should not con
requirements to the competition participants uroeably
restricting access of any competition participard
participation in the competition and (or) creatinbe
favourable conditions of participation in the coiipen for
any participant of the competition.

nen

ain

3. Is there a provision in the Law concerning
publication of information related to th

the
e

competitive procedures in the country me

dia

Art 20.8

(20.8). In the case of the open competition thermbtion
and minutes of the competition

commission stipulated by the Articles 21 — 23, 24,28, 30
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and in the
projects)?

internationalmedia for large

— 32 of this Law are subject to

placement on the official Internet site of the R of
Belarus for placement of the

information about the tenders defined by the Gowemt of
the Republic of Belarus (hereinafter

— placement on the official Internet site).

4. Are there provisions within the Law or a

ny

special manual or recommendations governing

in detail the selection of the Private Paiite.{
the pre-selection of bidders, the procedure

for

requesting proposals or other procedure such

as competitive dialogue/two stage procedare

Chapter

Much detai of the procedure in the le

5. Does the Law provide that if the Contracti

ng

Authority rejects an applicant at the time of pre-
selection or disqualifies a bidder, it must make

public the reasons for the decisioor (nform

the rejected bidder thereof explaining the

reasons for rejectior?

Article 27

27.5. The notification about denial of admission
participation in the competition with enclosed copythe
mentioned minutes shall be sent to the applicathizs have
not been admitted to participation in the compatiti

3.2 Award of PPP
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QUESTION ANSWEFR | ARTICLE COMMENTARY

vVvyv Art 22.1

6. Does the Law provide that all proposals are
ranked solely on the basis of a predefined 22.1. The evaluation criteria of competition offetfsall be

evaluation criteria set forth in the pre-selection established by the decision on conclusion of thesément
s and shall be used for evaluation of competitioreizfunder
documents/ request for proposals? the procedure stated by Articles 30 and 31 oflthis.

7. Does the Law provide for the publication of a v v v Art 20 . .
notice of the award of the project, identifying Art 33 (20.9) In the case of the open competition the temof the
the Private Party and including a summary| of competition commission stipulated by Articles 26, 28, 30

the essential terms of the proiect agreement? and 31 of this Law shall be placed on the offidigernet
Proj 9 ) site within three days after signing them.

(20.10) The Government of the Republic of Belarhallg
specify the official Internet site where informatiabout all
open competitions shall be placed. Article 33. Ralbbn
and Placement of Announcement about CompetitionlRes
Notification about Competition Results to Particifsa of
Competition

(33.1) Within fifteen business days from the date| o
conclusion of the Agreement or the decision takgrthe
public partner to declare the competition failedhe |t
competition commission should place the announceémen
about the competition results with indication o& thame
(for a legal entity) or surname, name, patronynfar @n
individual entrepreneur) of the winner of the cotitpen or
decision to declare the competition failed withtification
of this decision, on the official Internet site.
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33.3. Any participant of the competition may as& thublic
partner for explanation of the competition resuétad the
public partner should provide the appropriate axgli@n in
writing within thirty days from the date of receipt such
request.

Art 11 The Ministry of Economy maintain the State Regishé
8. Does the Law provide that the Contracting v v v Public-Private Partnership Agreements for the itéed
Authority or any other public authority maintain being the state property only, and property ofRegublic of
records of key information pertaining to the Belarus;
selection and award proceedings?
Not specified but much detail of the transactioa @
9. If the answer to the previous questionYiss, vV be available on Internet
does the Law provide that such record| is
accessible to the public, or at least to interested
parties?
3.3 Final neqgotiations
QUESTION ANSWER | ARTICLE COMMENTARY
(34.1) If the winner of the competition fails tobsuit the
10.Does the Law contain provisions regulating N/A documents stipulated by the competition documenriaind
final negotiations (i.e. post contract award)|so (or) the draft Agreement mentioned and proving Egcof
that transparency, equal treatment and execution of the obligations under the Agreemeatthe

competition are preserved?

public partner by the date of signing of the Agreeirfixed
by the competition documentation or the draft Agreat,
the public partner shall take the decision on ifusf
conclusion of the Agreement with this person fa thason
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of evasion of the competition winner of signing thfe
Agreement at the time fixed.

Art 34 34.5. In the case of adoption of the decision oniadeof
11.Does the Law provide that the Contracting v v v conclusion of the Agreement in relation to the veinof the
Authority has the authority to terminate competition the public partner may suggest conctusif the
negotiations with the invited bidder if |it Agreement to the competition participant which cefitpn
becomes apparent that the bid will not result in offer contains the best_ .condlt_lons next to the domts
an agreement and start negotiations with |the offered by the competition winner, under the resuf
second ranked candidate? examination and evaluation of the competition affer
3.4 PPP Award without competitive procedure
QUESTION ANSWER | ARTICLE COMMENTARY
12.Does the Law provide that the Contracting v v v Article20 | Only in very limited circumstances:
Authority has the authority to award a PPP Article 27.8 - _
without a competitive process only in limited/ Article 30 | (20.1) The competition for the right to concludee
exceptional circumstances? Article 35 | Agreement (hereinafter — the competition) may beng

(applications for participation in the competitionay be
submitted by any persons) or closed (applicatioos
participation in the competition may be submitted the
persons whom the invitations to participate
competition have been sent to in accordance with
decision on conclusion of the Agreement).

(20.2) The closed competition shall be carriediouhe case
when the Agreement is to be concluded in relatimrihie

object of the Agreement information about whiclaigublic
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secret.

(27.8) ;(30.6) If only one competition offer has ehg
submitted to the competition, upon recognition bfst
competition as failed, the public partner may exsarsuch
offer. If such offer complies with the requiremermf the
competition documentation, including the competit
criteria, as well as provided that the competitafifer is
recognized as advantageous for the public parttier,
competition commission may take the decision
conclusion of the Agreement with such participant
accordance with the conditions contained in the petition
offer submitted by it,

(35.3)The Agreement may be concluded without coitipet
with a person whose rights of

ownership and use of the property that may be asethe
object of the Agreement in accordance

with this Law and is necessary for the activitiggudated by
the Agreement, appeared of the

grounds of the lease Agreement, provided that aHewing
conditions are met simultaneously

13.Does the Law provide for a procedure, set

rules or principles to be

awarding a PPP without a competitive proces

respected wh

of vv

en
s?

Article 18
Article 20
Article 35

(18.3) If the decision provides for conclusion dfe
Agreement without a competition, the decision skalthe
Agreement conditions, Agreement conclusion procedund
requirements to a private partner.

The public partner, competition commission and cetitipn

ChecklistBelarus Draft Law

WS0101.3730241.1

on



Gide Loyrette Nouel

participants shall comply with the requirementshe laws
of the Republic of Belarus concerning public sexréet the
course of the closed competition.

(20.7) The closed competition shall be carriedunder the
procedure stipulated by this Law in relation to igen
competition regarding the provisions which do nobftict
with the clauses 2 — 7 of this Article.

(35.2) If the Agreement is concluded without
competition, the public partner shall hold negatias with
the potential private partner for the purpose stdssion of
the Agreement conditions, on the grounds of thésa®ton
conclusion of the Agreement.

For our general information, please specify the conditions which would alloshsdirect negotiations?
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35 Special case of unsolicited proposals
QUESTION ANSWER | ARTICLE COMMENTARY
v Vv 17.3. Legal entities and natural persons may teitia
14.Does the Law provide for an adequate preparation of the Agreements by means of subnmssfqg
framework for the Contracting Authority to the offers to the appropriate public bodies.
manage unsolicited proposals/private initiatives Proced ; ifiod
(i.e. a proposal relating to the implementation of rocedure not speciiied.
a PPP that is not submitted in response {0 a
request or solicitation by the Contracting
Authority) that ensures transparency and equal
treatment and does not distort competition?
3.6 Review procedures
QUESTION ANSWER | ARTICLE COMMENTARY
v v 31.4. The decision on acknowledgement of the ppaitt of
15.Does the Law allow the bidders who claim|to the competition may be appealed against under riheegure

have suffered, or that may suffer loss or injury,

to seek review of the Contracting Authority
actions or failure to act?

S

stipulated by the laws of the Republic of Belarus.
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4, PROJECT AGREEMENT °
4.1 Model or list of provisions
QUESTION ANSWER | ARTICLE COMMENTARY

Article 36 | (36) Conditions of the Agreement

1. Does the Law give flexibility to the negotiation v v v
of most terms of the Project agreement and |if it
contain (or refer to): (i) a model PPP agreement
it is an optional template agreement for
guidance only or (i) a list of mandatory
material provisions which must be included| in
the agreement, the content of such provisions is
left for negotiation)?

4.2 Duration and extension of the Project Agreement
QUESTION ANSWER | ARTICLE COMMENTARY
the Agreement period is from 5 till 50 years;
2. Does the Law provide that the duration of the XX Art 7

®  For further information on the project agreemerfinildon, please refer to:PFl Guide, Consolidatezislative Recommendations, Recommendations 128rtd 68

included
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Project Agreement should depend on the le
of time taken for the amortisation of the Priv
Party's investment and an appropriate returt
the capital?

ate
non

7.2. The public-private partnership agreement shol
concluded for the period over 50 years, only if bs
necessity is caused by the Agreement purpose aneshlts
to be achieved, which is subject to rationale viittancial
and economic estimates.

3. Does the Law provide that the renewal
extension of the Project Agreement should
limted and depend on  exceptiorn
circumstancess(ich as Contracting Authorit
default or an event of force majeure)?

orv v v

be
al

Article 39

(39.3) If a new normative legal instrument alterthg state
of the private partner, including imposition of &duhal
obligations on the private partner as compared He
normative legal instruments existed as of the madnuén
conclusion of the Agreement, is adopted withingheod of
the Agreement, it may be the grounds for alteratibthe
conditions of the Agreememprolongation of its period ang
(or) payments aimed at security of the propertgradts of
the private partner which existed at the date othesion of
the Agreement.

(39.5) The conditions of the Agreement may be ette

(including by mean®f prolongation of its period) for the
purpose of security of the property interests @& fnivate
partner existed as of the date of signing of thee&ment, in
the following cases:

by agreement of parties;

breach or improper execution of the Agreement d@di
decision or action taken by the public authoritsgventing
from execution of the obligations under the Agreetngy
the private partner, including unreasoned interfegein the

economic activities of the private partner;

detection of incompliance of the actual informatigith the

information stated in the competition documentataswell
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as detection of other errors or inaccuracies pravgrirom
execution of the obligations under the Agreementtlogy
private partner;

detection of encumbrances on the property traresdfeia the
partner, that were not and could not be known ¢éopirtner
at the moment of conclusion of the Agreement;

breach by the public body of the registration arideo
administrative procedures resulted in adverse cpesees
for the private partner;

in other cases stipulated by the existing laws.

For our general information, please provide the given minimum and maximumtdurif any)

4.3 Termination of the Project Agreement

QUESTION ANSWER

ARTICLE

COMMENTARY

4. Does the Law leave open to the Project
Agreement negotiations the list of possiple
ground for termination and the content of to the
termination provision?

Article37

(37) Early Termination of the Agreement
(37.1). The public partner may terminate the Agreeim
unilaterally, ahead of schedule, by the writtenifivattion to
the private partner in the following cases:

as stipulated by the Agreement;

when it is needed for the interests of the naticealurity,
public order, protection of rights and freedoms,ratity,
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public health and environmental protection;

if under the procedure stated by the Law of theuRép of
Belarus On Economic Insolvency (Bankruptcy) theislen
has been made to initiate the bankruptcy procedur
relation to all legal entities being the privatetpar.

(37.2) The private partner may terminate the Agren
unilaterally, ahead of schedule, by the writtenifivattion to
the public partner in the cases stated by the Ageeé

[¢]

5. If the answer to the previous questiomNizdoes

the Law provide for a list of grounds of
termination which does not affect the balance

between the parties rights and obligatioosg(
sided provisions or the stability of the
contractual relation under the
Agreement (e.g.too large or
list)?

Project
non exhaustive

N/A

6. Does the Law provide forof at least does nqt

prevenj compensation of the Private Party for
losses incurred as a result for termination on| the

grounds of public interest for losses incurred
a result of public authority acts?

v v Vv

Article 3€
Article 36

(38) Compensation
Agreement

in Case of Early Termination

The partners shall fix the procedure for deternmaand
payment of the compensation in the Agreement inctee
of early termination of the Agreement, if it doest conflict
with the provisions of this Law and existing laws the
Republic of Belarus.

(36.2)the draft Agreement, subject to the spedédatures of

the object of the Agreement, may contain other igions

ChecklistBelarus Draft Law

WS0101.3730241.1

of



Gide Loyrette Nouel

what do not conflict with the existing laws, in pewlar:

procedure for alteration of the Agreement, earnynieation
of the Agreement, procedure for compensation defetion
in such cases;

reasons and results of termination of the Agreem
including force majeure circumstances;

compensation in the case of early termination oé
Agreement;

Article 36 | Not specifically provided for but not prohibited.

7. Does the Law provide foro( at least does ngt v v Article 39 _ N
preven} compensation of the Private Party for (36.2)the draft Agreement, subject to the .speéa‘aIL_lr(_es of
all cases of early terminatioin€luding in case the object of the Agreement, may contain other igions
of serious breach or failure by the Private what do not conflict with the existing laws, in pewlar:
Party), f_or fair value afte_r deprecia:[)ion of the - early termination of the Agreement, procedure
assets financed by the Private Party" compensation determination in such cases;

(39.2) If the private partner has incurred lossesulting
from illegal actions (omission) of officials of thgublic
bodies, compensation for the losses incurred aagagteed
to it in accordance with the existing laws of thepRblic of
Belarus.
4.4 Tariff setting, service standards
QUESTION ANSWER | ARTICLE COMMENTARY
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8. Does the Law provide clear guidance on
aspects of interaction between the bodies

all v v

that

have the power to award PPP and the bodies

that regulate tariffs and service standards?

Article 21

(21.3) If in the course of the activities stiputhtby the
Agreement, made by the private partner the manufed!
goods are sold, works are fulfilled and servicesranderec
at the prices (rates) stated in the Agreement ands(ibject
to the mark-ups fixed for the prices (rates), ané long-
termed parameters of regulation of the private neais$
activities are established under the decision ef phblic
partner, the competition documents is to includehs
parameters.

4.5

Financial responsibilities of the Private Party andContracting Authority

QUESTION ANSWER | ARTICLE COMMENTARY
Article 36.Z | (36.2) the draft Agreement, subject to the speéifatures of
9. Does the Law provide that the Private Party canv v v the object of the Agreement, may contain other igious
collect tariffs or fees for the use of the fac”ﬁy what do not conflict with the eXIStlng |aWS, n paﬂlal’:
its services?
- the right of the private partner to collect paysefrom end
users for rendering the services stated by thedkneat;
Article 16.2 | The agreement may provide for the:
10.Does the Law provide for the possibility of v v v
fixed and/or consumption-based payments tg the -purchase of output of the private partner’s atiéigi or co-
Private Party by the Granting Authority or other financing of the private partner’s activities oudttbe funds
public authorities i the case of Power of the national, local budgets, including for thergmse of
Purchase Agreement , shadow tool or PFI [for ensuring the minimal income from the private part

instance ?

activities for operation of the object of the Agreant;

U

-payment for the certain volume of goods (worksyises)
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produced by the private partner, at the ratesdpyitixed by
the Agreement;

-compensation to the private partner of the minimal
consumption volume, under the Agreement conditions,
case if such conditions can not be met otherwise.
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5. SECURITY AND SUPPORT ISSUES

51 Security Interests

QUESTION ANSWER | ARTICLE COMMENTARY
Article 15 | (15.2) A private partner may not alienate, pledge
1. Does the Law provide for of does not XX Article 40 | otherwise encumber the property stated in clausé this
Speciﬁca”y prevent a Private Party to create ArtiCle, or make any other actions as a result bfctv this
security interests over the project assets, rights property may become ownership of other person

and proceeds or other valuable guarantees

related to the project?

(40.1) Guarantees for the Public partner :

Until execution of all conditions of the Agreemerthe
private partner may not alienate, pledge or take ather
actions in relation to the object of the Agreemetithout
consent of the public partner.

2. If the answer to the previous questionYies
does the Law clearly state which types
security can be provided and include some
the most common type of guarantees in pro
financing (such as those listed in the reques
general information below)?

N/A
of
of
ject
for

For our general information, please can you confirm whether a Private Party pledge or assign by way of security:

® For further information on support and financiat\sgties, please refer to:PFI Guide, Consolidategislative Recommendations, Recommendations 1%Z7and 60.
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the proceeds and receivables arising out of the;PPP

the assets for which it has rights of use undercgept agreement;

its property;
shares of the Project Company;

the project agreement; or

obtain other valuable guarantees (please specify)?

5.2 Government support
QUESTION ANSWER | ARTICLE COMMENTARY
Article 16 | (16) Financial Backing of Agreements
3. Does the Law provide for of does not v v

specifically prevent the public authority tg
provide support to the Contracting Authorijty
and a guarantee for the proper implementation
of the PPP by the Contracting Authority?

(16.1) The Agreements are financed out of the fuofl
public and private partners, in the scope and attitmes
fixed by the Agreement.

(16.2) The public partner shall ensure implemeaiatf the
Agreements out of the funds of the national, |dzalgets, in
accordance with the laws of the Republic of Bela
including the following forms:

subsidies for the works to prepare the competition
conclusion of the Agreement;

UJ

rus

guarantees of the Government of the Republic ohtBsl
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local executive and regulatory authorities for tredits
(loans) used by the private partner for executiénthe
obligations stipulated by the Agreement;

compensations to the private partners, if the Aged
provides for the social consumer support measoresivate
partners;

changes in the times fixed by the laws for paynuéribxes,
fees (duties) and fines, normative distributiopiceeds;

purchase of output of the private partner's agésitor co-
financing of the private partner’s activities oudttbe funds
of the national, local budgets, including for thergose of
ensuring the minimal income from the private part
activities for operation of the object of the Agreant;

payment for the certain volume of goods (worksyises)
produced by the private partner, at the rates¢€pyitixed by
the Agreement;

compensation to the private partner of the mini
consumption volume, under the Agreement conditions
case if such conditions can not be met otherwise.

(16.3) The financial backing of the Agreement ie fbrms
listed in clause 2 of this Article may also be made of the
funds of investment programs.

(16.4) Within the Agreement one or several forms
financial backing may be used.

(16.5) The Agreement conditions may provide
combination of different forms of property and fizl
backing.

U

mal

of

for
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(16.6 Scopes and times of participation of the pu
partner in financing of the objects of the Agreem
may be altered under the established procedurases|
stipulated by the laws and the Agreement.

Article 1€ | See abov
4. Does the Law provide for of does not
specifically prevent the Public Authority tg
provide financial or economic support for the
implementation of PPP?
Article 16 See above

. If the answer to the previous questionYiss,

does the Law clearly state which puhbli
authorities may provide such support and whi

types of support can be provided? (tax and
customs benefits; foreign exchange protec
(convertibility and transfer guarantee
subsidies; equity or loan participation)?
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53 Lenders’ rights

QUESTION

ANSWER

ARTICLE

COMMENTARY

6. Does the Law provide for the Parties to arrapge XXX

the financing with reasonable flexibility under
the Project Agreement without strict time
constraints or other constraintex¢ept with

respect to security package and government

support)?

XXX

7. Does the Law provide, in the event of the
default of the Private Party for the lenders| to

“step-in” or substitute the Private Party with| a
qualified new Private Party without initiating| a
new tender process?
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6. SETTLEMENT OF DISPUTES AND APPLICABLE LAWS ’

6.1 Settlement of disputes

QUESTION ANSWER | ARTICLE COMMENTARY
v v Article 42 | 42.if agreement is not reached, the disputes &ealiettled
1. Does the Law permit the Contracting Authorjty in - accordance with the conditions stipulated by
to enter into a Project Agreement that is subject 67 IC | Agreement and existing laws of the Republic of Beda
to international arbitration? . _ .
67 IC: If a foreign investor is a party to a Projagreement
2. Has the government of the country ratified the v v v
Washington Convention on the Settlement| of
Investment Disputes (ICSID) (1965)?
v v Vv
3. Has the government of the country ratified the
New York Convention on recognition and
?

enforcement of foreign arbitral awards (1958

’ For further information on the settlement of dissy please refer to: PFI Guide, Consolidated letiji@ Recommendations, Recommendations 57, 6 and
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6.2

Applicable laws

direct agreement with the lenders to the project

or a support and guarantee agreement
respect of the Project Agreemgnthat is
governed by foreign law.

in

QUESTION ANSWER | ARTICLE COMMENTARY
4. Does the Law permifor does not preventhe v v Does not prevent. Only if a foreign investor isaatp to
Contracting Authority) to enter into side the Agreement.
agreements to the Project Agreement (such [as

. Has the country ratified any internatior

convention for the protection of foreig
investments?

N

al vvv

Convention on the Protection of Investors’ Rig
(Moscow, March 28, 1997)
Numerous bilateral agreements.

hts
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